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#65.30 6/16/69
Memorandum 69-80

Subject: Study 65.30 - Inverse Condemnation (Interference with Land
Stability)

Attached to this memorandum is a draft statute (Bxhibit I, pink
sheets) which. incorporates the decision made at the first June meeting
to make Civil Code Section 832 (relating to excavations) applicable
to public entities. The staff has also taken the liberty of extracting
and defining the term "land stability disturbance damage"” in an attempt
to provide a suitable reference term. If the basic principles set forth
here in Article 3 and in Article 2 of the draft statute attached to
Memorandum 63-79 (water damage) are approved, the staff suggests that all the
definitional sections, the "exclusivity" section, the "mitigation™ section,
and the "offsetting benefits" section be placed under Article 1 with
appropriate nonsubstantive revisions to insure their applicability to
both Articles 2 and 3. With these modifications the dreft statute will
{hopefully) be ready to form the basis for a tentative reccmmendation.

Respectfully submitted,

Jack I. Horton
Assopiste Counsel



Memo 69-80 EXHIBIT'I
Draft Statute
(Provisions Added to Part 2 of Division 3.6 of

Title 1 of the Government Code)

Chapter 20. Inverse Condemnaticn
Article 1. General Provisions
(to be drafted later)
Article 2. Water Damage

(Memorandum 69-79)

Article 3. Interference with Land Stability

Section 875. Definition

B75. As used in this article, "land stability disturbance
demage" means damage to property caused by the removal of subjacent

or lateral support or by any other disturbance of soil stability.

Ccxment, Section 875 defines "land stability disturbance damage” to
emphasize the result or impact on the property affected rather than the

particular cause of damege. See Comment to Section 875.2.



§ 875.2

Section 875.2. Liability for interference with land stability

875.2. Except as provided by this chapter, a public entity
is liable for any land stability disturbance damege proximately

caugsed by its improvement as designed and constructed.

Comment. Section 875.2 states the hasic conditions of liability of
public entities for demage to property resulting from the disturbance of
soil stebility by public improvements as deliberately designed and
constructed. The section complements the existing statutory liability for
dangerous condltions of public property and for negligence generally
in the same fashion as Section 870.4. See the Comment to Section 870.%4.
Zimilarly, this section is gualified by the rule of offsetting benefits
stated in Section 871 and by the duty of a property owner to take all
reasonable steps available to him to minimize his loss. See Section
870.8 and the Comment thereto,

Subject to the exception stated in Section 875.4, Sectien 875.2
is intended to cover all forms of interference with land stability.
Included therefore are situstions of removal of bo1':h lateral and subjacent
support, imposition of fill or other overloads on public property, as
well as concussion and vibration. 1In each of these areas, subject only
to the owner's duty to minimize his damage and to the exception provided
in Section 875.4, this section imposes liability on the public entity
without regard to fault for damage to property proximately cuesed by the
disturbance of the existing soil stability conditions by & public improve-
ment. The section simply restates former law with respect to the removal

. of subjacent support (Porter v. City of Los Angeles, 182 Cal. 515, 189

Pac. 105 (1920)); and the imposition of fill (Albers v. County of Los

Angeles, 62 (al.2d 510, 42 Cal. Rptr. 89, 398 P.2d 129 (1965); Reardon v.
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§ 875.2

San Francisco, 66 Cal. 492, 6 Pac. 317 (1885)). Similarly, at least with

regard to developed areas, strict inverse liability for concussion and

vibraticn damage appeared to be the former rule. See, e.g., Los Angeles

County Flood Conirol Dist. v. Southern Cal. Bldg. & Loan Ass'n, 188

Cal. App.2d 850, 10 Cal. Rptr. 811 (1961). While California appears generally
to require a showing of negligence as & basis of liability where blasting

occurs in a remote or unpopulated area (see Houghton v. Loma Prieta

Lumber Co., 152 Cal. 500, 93 Pac. 82 (1907)), the issue of inverse
liability for demage resulting from such concussion and vibration seems
never to have arisen and has, therefore, never been answered. Section
875.2 makes clear that there is to be no &fstinction made in the rules
governing liability for damage caused by concussion or vibration whether
the public improvement be located in a remote or unpopulated area or in
a populated, developed area; in both instances, the public entity is
liable for direct physical demage proximately caused by the public
improvement as deliberately designed and constructed.

Where lateral support is disturbsd by a public improvement, Section
875.2 provides a rule of strict inverse liability except where Civil

Code Section 832 is applicable. See Section 875.4 and the Comuent thereto.



§ 875.4

Section 875.', Exception to liability for removal of lateral support;
application of Civil Code Section 832

875.4. Notwithstanding Section 875.2, in any situation
governed by Section 832 of the Civil Code, a public entity is

liable to the same extent as a private persot.,

Comment. Section 875.4 states a limited exception to the rule of
strict inverse condemnation liability provided by Section 875.2. There
appears to be no sound reason why a public entity should be held to any
stricter standard of care than a private person in making the "proper and
usual excavations" embraced by Section 832 of the Civil Code. Therefore
in situations where Section 832 modifies the absolute common law duty of
lateral support and requires only that "ordinary care and skill shall be
used and reasonable precautions taken,” the liability of a public entity

is similarly limited,
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Lloyd D. Hunford, Jr. 1569
Nationul President of the Institute of Rual
Estate Management is Vice Prosident of the
San Francisco, Culifornia realty frm of
Hanford-Freund & Co, specialists i man-
agement, sales, bewsing, sppraisal, and con-
sultation for all types of commerciel and
investment real estate. Bl Hanford, in ad-
ditions to the professional Certificd Propenty
Aunager designution hulds the MAL amd
CR.E. dusignations awardal by the Ap-
praisal and Counseling proups respectively.
Mr. Hanford is a uationally recognized bee-
turer and has authored numerous works on
managemient und appraisal subjects
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By Liovp D. Haxrono, Ix.

Acknowledgement with thanks is made o

The Institute of Heal Estate Managemeni

{o re-print this article.

We as professional real estate managers are charged
by our clients with a responsibility to enhance the

value of their holdings over the term of our man-
agement.

We have all spent long years of study and work 1o

. develop the necessary analytical and executive skills

1o accomplish our assigned tasks of managing ef-
ficiently. aggressively and profitably for our owner
cliems. In the majority of cases we are able 1o re-
alize our goul of enhancing value provided that we
are not hamstrung by the operation of adverse legal
problems or by a lack of communication and: de-
cisionary action on the part of our clients.

There is little we can do to overcome the problem
of ownership apathy. Legal problems too often are
beyond our control. Yet, within the last twenty
or so years we as managers have all faced eminent
domain action and some of us have faced it many
times. ‘

The taking of property by a public agency or the
threat of taking represents legal or quasi legal action
that has great effect on property value. Many of us

" have ended up in a court of law to-protect value

by contesting the settlement offers made by public
agencies. While this legal fight is a noble one it only
succeeds in the momentary arrest of a system that
altogether too often works to the detriment of the
property owner. '

We as managers should be devoting a substantive
amount of time to the task of modernizing eminent
domain procedures to protect property values and
stop, for once and for all, the adverse effect on value
caused by well intentioned public laws.

No one can criticize the theory or soundness of
granting dertain governmental subdivisions a power
of condemination over property for the public bene-
fit or good. No one can argue the expediency or
wisdom of governmentally sponsored redevelopment
requiring the exercise of eminent domain authority
since it is obvious that private capital, without this
power, could not hope to acquire adequate contigu-
ous property and in the open market to initiate
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re-une, We cann valy oriticize the msethod of exercisiog

- thie pewer i gl of B v pae offert on valle,

Lt et us evamine brielly
soite of the detramentel Tactors involviad i the area
of redevelogenent,

To usaderstand s .
O Lt by Lo p:u

1A Joea] redevelogunent agency studics the repion
and makes a public report klentifying certutn arcas
for potential ralevelopment. This news breaks before
the project area bs approvad and fuisds are made
availuble for suoguisition. Areas se designoted can
remuain “unoiicial” redevelopnent areias for years,
Guce the aameaacement is made value s artificizlly
frozen. The demand for propenty bevomes very slack
as buvers knoswing of pending redevelupment are Lies-
ittt purchase for fear that they may be purchas-
ing a law suit or may not sell at & break even price.
A properly owner having to sell is forced to uccept
a lower than market price in order 10 offset the
buyers ownenship risks. The longer the area lingers
the more vilue suffers. Value not only fuils to re-
flect changes in the general economy through infla-
tion but it also may deleriorate as demand wanes.
We as managers of property within such an area

are funosd o si nelplessly by knowing we are power-
foan o prolect vidue,

2 bawal agencies comploy various prociices in ap-
praisity propertios under redevelopaient. Nust will

Csaticit propesals froms varions appraisers.While the

proposil solichations Indicate that the submittal of
a proposad dues not constitute bidding the award of
the work too ofien is made tw the proposer with the
Juwest price. These uppraisals are often crunked out
ut b avass basis usiny a short form and foil to ex-
hibit the quality encouraged by wur professional ap-
praisal groups. The method of initiuting appraisal
work docs uot assure the property uwier thal every
care is being exercised to be certain that he is offered
the highest price.

In the conduct of mass appraisal where one or
1wo appraisers independently du the entire job it
seenis that the attempl 1o maimain o viilue uni-

" formity omwcii,ha the understanding that each par-

cel of property is unique, We the nmmgm are help-
less to avoid this problem.

3. The costs of appraisal and litigation are often
100 high in relaticn 10 the value diffetence involved
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insurance, tax assessmeat, condemnation, sale, or CRICAR . PHILADELPKIA "
purchase—is the business of Marshall and’ Stevcn;. 72&‘8- Riverside Plars ro;??:; {‘;'“;i"'
Il has been for nearly four decades. M a12 Srommons Towsr gast “uzﬂ:,‘.;n Stroot
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appraisers for locally evaluaung your property—  Los aNGkL mn;“sm
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W justify our wdvising a cient to hght a vaive offer,

%, Tenants in properties under impending rede-
velupient tend o move and relecate as soun ux their

leuses expive particulurly if o new lease wonld alse -

nclude o aew investatent in phint equipment or
fixtures. D tenangs 'don't move they renew on their
terss knowing that we know a vacancy will be hard
te ol while condemnation is pending.

5. The appeaisals used o ucquim property are
ufien over oie veor old and may, in same cuses be

wver two vears old, The property owner then does |

not get an offer from the publu: agency based on
i rum-nl appraisal,

3. The laws of evidence in some stules are very

detrimcnml 10 the property wners case since they
urbitririly preclude certain 1ypes of testimony even
thuugh these liens would be of paramount import-
ance in making a market value decision.

f lfmguhliurmh!_\'. we cunnot fight all of these in-
oquuu-s by merely atacking on specific properties
or by blaniing our public agencies and their parson-
wel. After bl these inequitios are built into the sys-
jem sand thas to eliminate them we as managers
must Hyght for a change in the systed) in our respect-
jve jurisdiciions, I we. as o group, become more
aware of the value erusion caused by external furges
now beyaud our control we can presert a unifurm
front s bring abbut equitable change in the system
and prowect the values we are charged with en-
hancing.

" The fullowing few specific suggestions only scratch -
the surface of the problem bt they may, with the -

added benefit of your comstructive thought and ac-
tion, beyin a p!nlw:phy of change.

~ 1. Once a public anncuncement is made. officially

tr unofficially, designating an arca. as a redevelop-

ment area the public agency should have a ponod
of 1we years in which to conimence acquisitiom or
the uren should have the blanket of condensnation
lifksd by precluding any public action. official er
mlwmw for n period of at Jeast five years. This
tvpe of restriction would force action within a rea-
sonable time and if such action is not commenced
the properties would hm'e a normal market restored.

Further. during the twe year period a propeﬂy
owner is almost tally prerludcd feoan refinancing if

cash is needed. The Toderal government must initi-

ate some form of loan guarailee Jwogram 0 assure
properly ewnens in redevelopment ureas of the ability
o refinance even though the property is under a
Blanket of coudemuation, This program should pro-
1ect against outrageous Joan fees and interest rales ap-

These same principles could be applied 10 an an-

. noeunced highway or freeway route or power case-

ments, ote.

2, In awarding appraiss! contracts the specilica-
tions for. proposal should require the proposer to
detail the 1vpe of appraisal report that will be sub-
mitted and the approaches that will be taken 10 solve
any specific appraisal_problems. The quality of the
pm,x».nl and the competence of the proposer. not the
price. ahquld be the criteria of awanling the cantract.

An enﬁure area should not be awarded o one or
two appraisers.To avoid uniformity and to assure
that ‘warket value. not wnifornt price. is the result
of appraisad. the arca under approisement should be
briken up on a gﬂd patterss into groups of parcels

so that gach appraiser asiigned & group of proper-
ties will |be appraising en the vame street or blocks

_as the others. No apjiraiser shold do ten or twenty

contiguots parcels. For example, he might do every

‘third or lfourth parcel depending on the number of

uppraiseds to be used, This mwthod of appraisal

~ would give broader thinking te the agemey and would

lend 1 point out errors in thinking if any occur.

3. When acqumum time arrives the property

owner dﬂwid be given three choices:

A, Acq:ept the offer of the agéncy if he is satishied
that ga?,m market value is boing paid.

B. Su*nnit to arbitration where. the agency ap-
praiser would act as the agoncy representative.
The opner would hire an uppraiser 10 represent
him and the two -mprmsers would select a mutu-
ally agreeuble third appraiser who would acl as
the neutral purty. The agency would pay all costs
of thejr appraiser. the owner would pay all costs
of their expert and the costs of the third would
be shared equally by the twe parties, Both would
be hm*ml by tie avbitrators decision. This would
Le faster. clicaper. and fhore equitable for all
p:mmt than would actual litigation, There should
be a reasunable time. limit imposed tw elect this
miethod. say 60 days after the agoncy offer is first

made.’

C i +he owner is not samlied with the offer and
does dmt believe in arbitration he could clect 10
allow hho matter 10 pmceud ta jury trial.”

By h.mng these allernatives available the prop-
erty owner has a ressouable meany of litigating
!hmw,;h[arbnmlm which is. in mbét cases, cheaper
and faster than & jury trial. This would protect the
small owners who are siol arguing abeut wide value
d:ﬂcmlées

$. Rehts costs bocuuse of the threat of eminent |
émmmmmﬂihmt;uﬁabcm {
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"The Juw should be changed 1o allow as compensable

damuges any revenue loss from the date of an-

nouncement of pending condemnation to the date of
w taking and where no aclion is ever taken the prop-
erty owner should be entitled. after five years, 1o file
a claim,

5 No agency should be permitted to commence
acquisition bused on an appraisil over pwelve months
oil. If the appraisal is not current it should be up-
datpd before offering a price to the property owner.

6. The taws of evidence should be changed to as-
surp that the property owner could submil every
type of 1stimony 1hat would form a part of market
thinking, In some jurisdictions lostimony about of-
fer; or lstings i barred oven though in an open
market transaction this information would be crit-
ical 10 buyer and scller in arriving at a decision.
The evidence laws should not be allowed 10 create
an artificial market but rather must assure the citi-
zen thut the rules of evidence will parallel actual
marke: phenomena.

The L. $. Constitution guarantees every Ameri-

S
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| can that his property will not be confiscated with-
“out due process of law and just compensation. The
svslem built around these rights of eminent domain
often precludes real just compensation. Rather. an ar-
tificial form of compensation is developed. With the
start of a new governmental administration we. as
nunagers, have a great opportumily to sponsor the
type of changes necessary 1o permit us 1o manage
and realize the continuing reward of value enhance-
ment without interference of inequitable laws or
systems.
\Ve should take these few isolated remarks as only
a part of our problems for we have many other areas
where government. attempting to be benevolent, has
seriously irjured the values we must preserve. We.
as managets. should critically examine zoning laws.
building codes and metheds of property taxation as
other areat of influence 1hat can adversely affect
vatue. Each of us. in our own areas can study and
, offer constructive thinking as a means of initiating
chunge. 1t Is our job and our challenge 10 think cre-
atively anfl consiructively to bring about benefi-
cial change. %
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